




POLICY ESSAY

MILESTONE OR TOMBSTONE:
THE WAGNER ACT AT FIFTY

PAUL C. WEILER*

If one observation can be made with some confidence during
this, the fiftieth anniversary year of the National Labor Rela-
tions Act (NLRA),1 it is that the authors of the Act would be
very surprised to hear who is saying what about their offspring. 2

The business community, which excoriated the Wagner Act as
the most radical feature of the New Deal, now praises the
balanced and constructive character of our national labor leg-
islation. The National Labor Relations Board (NLRB), referred
to by Fortune magazine in 1938 as the "God-damned Labor
Board," is now applauded by management attorneys for its
moderate and evenhanded jurisprudence. Meanwhile, the Dem-
ocratic supporters of the union movement in Congress have
recently issued a report entitled "Has Labor Law Failed?"; their
answer to this question is, most emphatically, "Yes!" At the
same time, more and more union leaders, up to and including
Lane Kirkland, President of the AFL-CIO, are saying that labor
would be better off if the Board were disbanded, the Act were
repealed, and labor-management relations were "to return to the
law of the jungle."

I suspect that one explanation for these differing views is that
the two sides are talking about very different facets of our labor
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on May 30, 1985 in Seattle, Washington. Reprinted with permission from Arbitration
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of Arbitrators, copyright © 1986 by the Bureau of National Affairs, Inc., Washington,
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a BNA Special Report. BUREAU OF NATIONAL AFFAIRS, INC., NLRB AT 50: LABOR
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in the published volumes of the Joint Subcommittee Hearings of the House of Repre-
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law system. Business leaders tend to focus on that part of the
legislation which governs established labor-management rela-
tionships. In this area, I believe that our jurisprudence has
become progressively more sophisticated as the relationships
have become more civilized. When labor leaders assess our
labor law system, however, they are concerned with those rules
which regulate the "trench warfare" of the representation strug-
gle with non-union firms who are determined to stay that way.
Since American unions are now losing through normal attrition
far more members than they are replacing, their leadership
naturally blames the NLRA, the statute that historically was
designed to encourage and protect the right to union
representation.

Now fifty years old, modern labor law is a vast, intricate
subject. One has to be selective in deciding what to write about.
I shall focus my attention on the representation phase of the
law for at least two reasons. First, this phase is the part of the
NLRA actually enacted by the Wagner Act. In a sense, this part
of the law has logical priority as well. 3 However sophisticated
the legal regulation of established labor-management relation-
ships may be, if fewer and fewer of these relationships are being
created, that ornate legal edifice will eventually become no more
than an elegant tombstone. As we shall see, this fear is no longer
just idle speculation.

Any critical appraisal of how the law now deals with the
representation contest must address a number of distinct
questions:

(i) How are American unions actually faring under the NLRA
in securing representation for non-union workers?
(ii) Is the decline in union success due simply to diminishing
worker interest in unions, or is it also due to increasing em-
ployer resistance?

An additional reason for focusing on the representation phase is that this area is
where I have done the bulk of my own research and writing. This research is contained
in Weiler, Promises To Keep: Securing Workers' Right To Self-Organization Under The
NLRA, 96 HARV. L. REV. 1769 (1983) [hereinafter cited as Weiler, Promises to Keep],
which deals with the representation campaign, and Weiler, Striking A New Balance:
Freedom Of Contract And The Prospects For Union Representation, 98 HARv. L. REV.
351 (1984) [hereinafter cited as Weiler, Striking a New Balance], which deals with the
negotiation of the first contract. In this Policy Essay I will try to distill my earlier
analyses and place them in a somewhat broader perspective. Since those articles can-
vassed much of the relevant material and literature, I shall not here repeat the citations
to all of my sources, but will update some of the earlier evidence in footnotes.
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(iii) To the extent that the law has failed to contain illegitimate
management tactics, what are the specific weaknesses in the
Act?
(iv) Whatever the cause, is the erosion of private sector col-
lective bargaining actually such a bad thing that we should be
prepared to undertake serious reform of the NLRA to give
union representation a fairer chance?
(v) If we are inclined to revise the statute so as to fulfill the
promise made by Senator Wagner and his colleagues fifty
years ago, what general strategies and specific measures offer
the best prospects for success?

As this list indicates, a serious appraisal of just the representa-
tion phase of our national labor law is a challenging undertaking.
In this Policy Essay I can do little more than sketch the evidence
and arguments relevant to each of these issues.

I. THE DECLINE IN UNION REPRESENTATION

Union representation under the NLRA has displayed an as-
tonishingly split personality during the Act's fifty-year life. For
the first two decades, total union membership increased at a
phenomenal rate, with a more than five-fold jump in absolute
numbers and growth from less than fifteen percent of the total
workforce to more than thirty-five percent. Since 1955, how-
ever, private sector union membership has not only declined
somewhat in absolute numbers, but its share of the ever-increas-
ing labor force has been cut fully in half: from over thirty-eight
percent in 1954 to just nineteen percent in 1984. 4 Absent some

4 1 should note some of the complications in tracing union membership figures over
time. Because 1935-1955 Bureau of Labor Statistics (BLS),data is not broken down
into public and private sectors, these numbers are for the economy as a whole. Never-
theless, the bulk of union membership and union density during that period was con-
centrated in the private sector (15.9 out of 16.8 million union members in 1955). From
1955 to 1978, BLS reported that private sector union membership increased slightly
from 15.9 to 16.6 million members. See BUREAU OF LABOR STATISTICS, U.S. DEP'T OF
LABOR, DIRECTORY OF NATIONAL UNIONS AND EMPLOYEE ASSOCIATIONS 59 (1979).
The discontinuation of the BLS series has left the Consumer Population Survey (CPS)
as the alternate source. See generally Adams, Changing Employment Patterns of Or-
ganiged Workers, 108 MONTHLY LAB. REV. 25 (1985). As of 1984, the CPS reports that
there were 11.8 million private sector wage and salary workers who were union mem-
bers, or 15.6% of that segment of the labor force. Id. at 29. The problem is that the
CPS surveys only "employed wage and salary workers," and thus does not count the
roughly 10% of union members who are now self-employed, unemployed, laid off or
retired. Even if we were to add the additional two million of these union members to
bring the total "private sector" union membership to nearly 14 million, union density
under the NLRA would still be less than 19%.
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dramatic changes in this trend, the supposed right to engage in
collective bargaining will be largely illusory by the turn of this
century for non-union private sector workers. No wonder labor
leaders, politicians and many others have made such highly
uncomplimentary remarks about a federal labor law which ap-
pears to have allowed this decline to happen.

In my own view, one must look beyond the Wagner Act for
an adequate explanation of these trends. A comparison with
Canadian labor law provides initial support for this claim. Soon
after it was passed, the Wagner Act model was imported into
Canada, and it has remained at the core of Canadian labor law
ever since. Initially, overall union density in Canada tracked the
American figures very closely, both during the rise from 1935
through 1955, and then through the slight dip into the early
1960's. Since that time, however, union representation in Can-
ada has continued to grow, unlike the union representation in
the United States. In the early 1980's, approximately forty per-
cent of the Canadian work force are now union members and
forty-five percent are covered by collective agreements. The
contrast is even more startling when one examines the interna-
tional unions which operate in manufacturing, construction, and
other areas of the private-sector economy in both Canada and
the United States: unions such as the Teamsters, the Steel-
workers, the Carpenters, the Electical Workers and the Auto-
workers. The same unions whose ranks have been decimated in
the United States have enjoyed average growth rates in Canada
of three to four percent a year for the last two decades. 5 1 believe
the Canadian experience is a useful mirror to hold up to the
American experience to sharpen our sense of precisely what
role the current law might have played in decreasing union
strength in the United States, as well as our views about possible
reforms of the American system.

5 The sources for these Canadian union density figures can be found in the compre-
hensive review by P. Kumar, Union Growth in Canada: Retrospect and Prospect (Dec.
1984) (study prepared for the Royal Commission on Economic Union and Development
Prospect for Canada). Should anyone suspect that this much higher level of union
density in Canada is due to its industries and jobs being concentrated in traditionally
unionized sectors, the fact is that if Canada had the same industrial distribution as the
United States, its union desity would actually be higher. See N. Meltz, Labor Move-
ments in Canada and the United States, Are They Really That Different? (paper prepared
for the MIT/Union Conference of June 19-21, 1983) (on file at HARV. J. ON LEois.).
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II. CHANGES IN THE WORK FORCE

Knowing what the statistics show is only a first step toward
understanding this issue. Interpreting what they mean is the
more important task. One natural reaction might be that Amer-
ican workers, unlike their Canadian counterparts, are no longer
interested in union representation. Gallup Polls have shown a
considerable drop in the general public approval of unions over
the last thirty years.6 Additionally, the older, male, blue-collar
workers in the "smokestack" industries in the northern United
States, the traditional stronghold of American unionism, are a
declining proportion of the work force. At the same time, the
younger, female, white-collar workers employed in the service
industries in the south, where unions have always been weak,
have shown the sharpest employment growth. Given that the
purpose of national labor law is to protect worker choice about
union representation, not to foist the institution upon groups
which would rather not have it, these additional factors suggest
that while the unfavorable trends in union density certainly do
represent a major problem for unions and their leaders, they are
not something which public policy can or should do anything
about.

Further scrutiny, however, shows that there is much more to
the story. In-depth polling indicates that much of the general
public disapproval of unions concerns the actions and perfor-
mance of their leaders, a frequent complaint being their allegedly
undue influence upon public affairs. The public continues to
show a very high level of acceptance of the right of workers to
join unions and an appreciation of the need for union represen-
tation in voicing and solving employee grievances in the work-
place. Indeed, a remarkably high percentage of union members,
who see how it operates firsthand, approve of the performance
of their institution. 7 Finally, roughly one-third of the non-union

6 The Gallup Poll in 1953 found that 75% of Americans approved of unions while 18%
disapproved. In 1981, the ratio was 55% to 35%. Thus, the approval/disapproval margin
in favor of unions dipped from 63% to 20% over the same three decades in which the
union share of the workforce declined dramatically. For these statistics and other polling
data reported in this Part, see J. MEDOFF, THE PUBLIC IMAGE OF LABOR AND LABOR's
RESPONSE (1984).

7 A Lou Harris poll in the summer of 1984 found an 81% to 11% acceptance of the
right of workers to join unions, and an 82% to 15% endorsement of unions as the
necessary voice of employees in solving their grievances at work; union members
answered in the affirmative by even higher margins. Also, a recent study found that
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labor force-more than twenty-five million workers-say they
would presently vote for union representation if offered the
opportunity.

The newer, female, white-collar, and service sectors of the
work force do not hold any particular antipathy towards collec-
tive bargaining. Indeed, these workers-e.g., teachers and
nurses-have been at the vanguard in the rise of public sector
unionism in the United States. Moreover, among the non-union
work force as a whole, they are currently more likely than male,
blue-collar manufacturing sector workers to be interested in
union representation. Thus, notwithstanding substantial changes
in both pu~blic attitudes and the composition of the workforce,
American workers continue to have strong interest in collective
bargaining.

III. EMPLOYER RESISTANCE TO UNION REPRESENTATION

The inability of unions to tap this pool of employee interest
is due at least in considerable part to their own failings. Some
unions are guilty of a lack of interest in organizing, or an inability
to organize effectively, particularly outside traditional union
bailiwicks. Others are also unwilling to address some of the
blemishes that repel otherwise interested employees. But I
would be loathe to put too much weight on this factor alone.
Recall that the Canadian figures show that the self-same inter-
national unions grew steadily in Canada from the early 1960's
through the 1980's, while membership levels in their American
sections first stagnated and then began to erode.

One situation in particular provides an opportunity to test this
hypothesis that the decline in American unionism is due to
something more than employee disinterest in the institution.
Whatever the general reluctance of American workers to join
unions or the incapacities of our unions, several thousand suc-
cessful organizing drives are conducted every year under the
NLRA. Even after the union signs up a significant number,

among male workers, 87% of current union members would vote for union represen-
tation. Indeed, fully 82% of workers who were covered by a collective agreement but
had chosen not to join their union would vote for collective bargaining nonetheless. See
Hills, The Attitudes of Union and Non-Union Male Workers Towards Union Represen-
tation, 38 INDUS. AND LAB. REL. REV. 179 (1985). Also, 28% of the work force-or
27 million workers-is made up of former union members, almost all of whom are no
longer in a union because they left earlier jobs in union shops.
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usually a sizeable majority, of employees in a shop, the law
presents two further hurdles. The union first must win a secret
ballot election to get NLRB certification as the legal bargaining
agent for the unit. 8 Then it must win a first collective bargaining
agreement from the employer in order to secure a real presence
within the plant: with the union having an influence on wage
rates and working conditions, deploying stewards and grievance
committees, and enjoying some form of union security.

In the early 1950's, American unions won certification elec-
tions for about eighty percent of the workers in potential bar-
gaining units, and then obtained first contracts in nearly ninety
percent of those units (roughly the same percentages as obtain
in Canada today). By 1980, though, American unions were win-
ning certifications covering fewer than forty percent of the po-
tential unit members, and translating those hard-won certifica-
tions into first contracts barely more than half the time.
Remarkably, then, the current NLRA procedures yield mean-
ingful representation rights for only about one-fifth of the work-
ers who enter into this process, even when the union has con-
ducted an apparently successful organizing drive only a few
months before.

Throughout this process another important, but as yet un-
mentioned, factor is present: employer resistance to collective
bargaining by and for its employees. I am not referring to the
benign employer which provides its employees with both decent
pay and working conditions and satisfactory procedures for
hearing their concerns and settling their grievances, all of which
might make the union alternative seem unnecessary. Such an
employer is rarely the subject of a successful union organizing
drive, and thus does not even appear in the NLRB statistics
that I have presented. I am concerned, rather, with the employer
whose pay and working conditions do produce sufficient dis-
content among its employees that they are fertile ground for
wooing by the union organizer; but whose management launches
a vigorous campaign to make union representation seem unpal-
atable when notice of the certification petition is received from
the NLRB. Of course, the Act does make many of these tactics
clearly illegal. For my purposes here, what is important is the
actual incidence of this behavior and its effects in the real world.

8 See National Labor Relations Act § 9, 29 U.S.C. § 159 (1982).
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Since the mid-1950's, when the decline in overall union den-
sity first set in, the statistics have demonstrated a clear and
pronounced trend. Suppose we ignore the relatively marginal
section 8(a)(1) 9 violations by employers (threats, interrogation,
benefits and inducements) and focus on discriminatory dis-
charges and other forms of tangible reprisal against union sup-
porters. Such complaints under section 8(a)(3) of the NLRA 0

increased six-fold from 1955 to 1980. If we control for the in-
crease in the number of representation elections in that period,
the increase was still well more than three-fold, from seven
section 8(a)(3) complaints per ten elections in 1955 to twenty-
five per ten elections in 1980. And the incidence of employer
bargaining in bad faith seems to have risen twice as much during
the same period, from four charges under section 8(a)(5)" per
ten new certifications in 1955 to twenty-eight per ten new cer-
tifications in 1980 (or a seven-fold increase).

Of course, it is one thing to file a charge under the Act and
another to substantiate it. In fact, the majority of unfair labor
practice charges are not valid. The proportion of charges against
employers which the Board rated as "meritorious," however,
rose by one-third between 1955 and 1980, while the absolute
number of charges was also spiralling. As tangible a measure as
one can find of this phenomenon is that the Board secured
reinstatement in 1980 for more than 10,000 illegally fired work-
ers, over ten times the number reinstated annually during the
mid-1950's. When one puts this figure side by side with the total
of 200,000 workers who voted for union representation elections
in 1980, the current dimensions of such employer action are
dismaying indeed.' 2

9 29 U.S.C. § 158(a)(1) (1982).
10 29 U.S.C. § 158(a)(3) (1982).
"29 U.S.C. § 158(a)(5) (1982).
12 See Weiler, Promises to Keep, supra note 3, at 1780-81. I must add two qualifica-

tions to these figures. First, some proportion of section 8(a)(3) discharges do occur
outside the representation campaign, and this proportion was probably increasing in the
late 1970's. At the same time, there are a substantial number of employees who are
fired during an organizing drive, but either do not make a section 8(a)(3) claim or will
settle for backpay without reinstatement because they do not want to go back to that
job (a total of 15,642 fired employees who received backpay in fiscal year (FY) 1980
versus a total of 10,033 fired employees who were reinstated). See 45 NLRB ANN. REP.
249 (1980). To some extent at least, this latter group will offset the portion of the
"reinstatee" category which stems from incidents outside the representation campaign.

Second, the basic research which I have reported extends through FY 1980 (which
extends to September 30, 1980). The last Annual Report which the NLRB has issued
is for FY 1981, which extends through September 1981. In that latter year, the number
of reinstatees dropped by over a third, to 6463 (though at the same time, the total of
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Given this remarkable rise in illegal employer resistance to
collective bargaining for its employees, the natural assumption
is that such resistance hts played a major role in unions' de-
clining success in securing certification or first contracts, even
in units of employees where initially there was substantial in-
terest in union representation. That inference is not inevitably
correct, though. One might also surmise that employer pressure
is either not that influential in changing employee minds, or that
it is as likely to backfire as it is to succeed. On that view, the
two statistical trends which I have traced over the last three
decades 'would be just coincidence. This position seemed to find
firm support in the research effort of Getman, Goldberg & Her-
man, Union Representation Elections: Law and Reality.13 These
three scholars conducted an in-depth study of thirty-one election
campaigns and were unable to find any statistically significant
proof that illegal employer behavior made employees less likely
to vote for union representation. Certainly that analysis, if true,
would suggest a quite different point of view about the current
status of American labor law and the need for its reform.

A considerable body of empirical research, however, now
provides evidence to the contrary. Some of this research con-
sists of econometric studies of the incidence of both unfair labor
practices and election outcomes over time and across states, all
of which find significant causal connections between the two
patterns of behavior.1 4 Another in-depth study of a different

backpay recipients jumped by two-thirds, to 26,091). 46 NLRB ANN. REP. 13 (1981).
However, the number of elections also dropped, as did the number of votes cast for
unions. Thus the ratio of section 8(a)(3) charges to certification elections continued to
rise, from 2.50 in FY 1980 to 2.73 in FY 1981, and that of section 8(a)(5) charges to
new certifications rose even faster, from 2.82 to 3.30. While the ratio of reinstated
employees to union voters dropped somewhat, from one in 20 to one in 26, the ratio of
backpay recipients to union voters doubled, from one in 13 to one in 6.5 voters. Clearly,
then, unions can find no aid and comfort in the recent data.

13 J. GETMAN, S. GOLDBERG & J. HERMAN, UNION REPRESENTATION ELECTIONS:
LAW AND REALITY (1976); see also Goldberg, Getman'& Brett, Union Representation
Elections: Law and Reality: The Authors Respond to the Critics, 79 MICH. L. REv. 564
(1981).

14 See D. ELLWOOD & G. FINE, THE IMPACT OF RIGHT-To-WORK LAWS ON UNION
ORGANIZING 18-22 (Nat'l Bureau of Economic Research, Working Paper No. 116, 1983)
(states with a rate of unfair labor practices per election which was one standard deviation
higher than the national average had union organization rates that were 10% lower than
the national average); R. FREEMAN & J. MEDOFF, WHAT Do UNIONS Do? 238 (1984)
(a 10% increase in unfair labor practices per election reduced the proportion of workers
newly-organized in NLRB elections by either 2.5%, 3.4%, or 6% depending on the
measure used; these results imply that this factor produced somewhere between 28%
and 49% of the total decline in union density from 1950 through 1980); Seeber & Cooke,
The Decline of Union Success in NLRB Representation Elections, 22 INDUS. REL. 34
(1983) (each 1.0% decrease in "consent" elections by employers was associated with a
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sample of elections found that discriminatory discharges did
have a marked effect on union success, not only in the repre-
sentation contest but also in the union's ability to secure a first
contract for those units in which it did win certification. 5 In-
deed, the data used by Getman and his co-authors has been
thoroughly reanalyzed in order to determine the effect of em-
ployer behavior on the actual election outcome, rather than just
on the change in average employee voting behavior. This study
concluded that even in this sample, vigorous and illegal man-
agement resistance to unionization did have a pronounced im-
pact on the overall election results, in particular because rep-
resentation elections are usually decided by a narrow margin.1 6

0.5% decline in the proportion of workers voting for union representation in all elections;
this factor alone would account for 20% of the overall decline in union election success
from 1963 through 1978); W. COOKE, ILLEGAL DISCHARGE OF UNION ACTIVISTS: ITS
TOLL ON UNION ORGANIZING AND POLICY IMPLICATIONS (1985) (a § 8(a)(3) charge
reduced union election success by 17% in Indiana in 1979-80).

1- See Cooke, The Failure To Negotiate First Contracts: Determinants and Policy
Implications, 38 INDUS. AND LAB. REL. REV. 163 (1985) (one or more discriminatory
discharges would reduce the likelihood of a union getting a first collective agreement
by 44%).

16 Dickens, The Effect of Company Campaigns on Certification Elections: Law and
Reality Once Again, 36 INDUS. AND LAB. REL. REV. 560, 572-73 (1983). Dickens found
that in the Getman, Goldberg and Herman sample, if all employers had engaged in the
most intense and illegal campaign found in the sample, unions would have won 4% to
5% of the elections studied; if no employers had committed any unfair labor practices
at all, the unions would have won 44% to 47% of all these elections; and if there had
been no employer campaign at all, the union would have won 66% to 67% of the time.
I must add that, since this paper was written and delivered, Professors Getman, Gold-
berg and Brett have published an article, The Relationship Between Free Choice and
Labor Board Doctrine: Differing Empirical Approaches, 79 Nw. U.L. REV. 721 (1984),
which takes issue both with Dickens's critical revision of their empirical findings and
my contrary policy proposals for reform of the representation campaign. Clearly this
Policy Essay is not the occasion for an extended rejoinder to their latest arguments:
Dickens and I do plan to publish such a reply seperately.

I do want to note for the record, though, that Getman, et al., still seem to me to be
defending an untenable set of postions. They assume as a premise for major revision of
the legal policy of the NLRA that even the most egregious employer threats and reprisals
against union supporters in the campaign have no effect on employee voting behavior.
They do so just because their research could not discern absolutely statistically reliable
proof of such a connection in the single sample of elections which they studied (and I
should add that even in their sample much of the employer violations actually occurred
sometime before their pre-campaign interviews which were supposed to establish the
employees' benchmark voting intentions). Getman, et al., imply that one need not worry
about what would seem at best to be a rather small impact of the campaign upon the
average likelihood of individual employees voting one way or the other, though the
typically narrow employer victory margin in NLRB elections means that just a slight
change in average voter propensities can translate into sizeable swings in overall election
trends. Yet even if, as they suppose, the content of the campaign contributes little or
nothing to the emplo'yees' decision, we are told we must still preserve this campaign
(which admittedly gives a considerable number of unscrupulous employers the oppor-
tunity and the incentive to fire over 10,000 union supporters every year), becaus'e the
campaign is necessary to preserve employee "free choice." Finally, their favorite cure
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In the end, we are safe in relying on our common sense intuition
that so many employers would not have invested so much in
fighting unions in the representation campaign if this strategy
did not significantly decrease the probability of union success.

Although I have emphasized the significance of employer vi-
olations of the National Labor Relations Act, I do not mean to
impugn the reputation of American employers generally. In fact,
only a minority of firms take retaliatory action against union
supporters. 17 Indeed, considering how successful this tactic can
be and how weak the tangible legal sanctions against it are (as
discussed infra), the level of voluntary employer adherence to
the principles of the Wagner Act is remarkably high.

At the same time, one must not assume that the impact of
anti-union discrimination is felt only in those units where the
behavior occurs. After all, the non-union state is the "natural",
pre-existing employment regime. Even with an entirely hands-
off approach by management, it takes a strong level of dissat-
isfaction before a group of employees will venture into the
uncharted waters of collective bargaining to try to improve their
situation. As it stands, a large proportion of American workers
believe that their employers will strongly resist that step, that
there will be a heated and divisive campaign within the unit,
and that there is a real chance of retaliation against those iden-
tified as union supporters.18 There is nothing paranoid about this
fear; the vast majority of employers do strongly oppose union-
ization in the campaign, and a substantial minority resort to
dirty tactics to try to win the battle. Widespread knowledge of
these facts must have a strongly inhibiting effect on any group
of workers entertaining the idea of union representation, even
if their own management would religiously respect the NLRA's
guarantee of worker self-determination. In my own view, this

for any such ailments in the current system is the addition of yet another legal rule.
Getman, et al., would require employers to invite union organizers into their plants to
campaign against them, and thus give determined anti-union employers still another
doctrine which they might flout with relative impunity. As this admittedly jaundiced
synopsis of the claims of Getman, et al. would suggest, I am still not persuaded.

'7 1 calculate that in 1980 and 1981 the NLRB obtained either reinstatement or a
position on a preferential hiring list for illegally-discharged employees in roughly one-
third the representation cases of those years.

18 The Lou Harris poll asked non-union workers why they are not now members of
unions. While 33% of the respondents said they did not want to join a union, another
38% said it was because of company pressure. Apparently 59% of non-union, non-
managerial workers feel that there would be trouble during the campaign between union
supporters and opponents, and fully 43% believe that their employer would fire, demote,
or otherwise make life miserable for union supporters in a representation campaign.
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subtler, indirect effect of the rise of illegal employer resistance
to collective bargaining may be an even more important barrier
to the exercise of that option by non-union, private sector
workers.

IV. THE WEAKNESS OF NATIONAL LABOR LAW

A. The Board

The conclusions of the previous Part simply raise the next set
of questions. After all, this kind of employer behavior is sup-
posed to violate a statute enacted fifty years ago. The NLRA
announces, clearly and unmistakably, that workers have the
right to union representation, if they want it, without any em-
ployer interference, let alone coercion or discrimination. Why,
then, has national labor law apparently done so poorly in making
good on the promise of the Wagner Act?

In the last two or three years, a number of politicians, pundits,
and even some labor leaders who should know better, have
singled out as a prime culprit the "Reagan" Labor Board. Ad-
mittedly, the Reagan appointees are fairly pro-employer in their
sentiments. They came to the Board with a definite program to
roll back a number of decisions of their Carter-appointed pred-
ecessors which they felt had been overly favorable to unions
and workers. But whatever one might say about the Reagan
Board's jurisprudence (and I for one find much of it attractive),1 9

9 1 do so at least to the extent that many of these decisions pare away some of the
elaborate network of legal regulation of the collective bargaining and employment
relationship. See, e.g., Meyers Indus., Inc., 268 N.L.R.B. 493 (1984) remanded sub.
nom. Prill v. NLRB, 118 L.R.R.M. (BNA) 2649 (D.C.Cir. 1985); Sears, Roebuck &
Co., 274 N.L.R.B. No. 55, 118 L.R.R.M. (BNA) 1329 (1985) (these cases exclude from
the scope of protected concerted activity under § 7 of the Act the claims of non-union
workers when the latter are basically acting on their own); United Technologies Corp.,
268 N.L.R.B. 557 (1984); Olin Corp. 268 N.R.L.B. 573 (1984) (these cases hold that
union members covered by collective agreements should be required to rely primarily
on the grievance arbitration procedure to secure their statutory rights under the Act);
Midland Nat'l Life Ins. Co., 263 N.R.L.B. 127 (1982) (this case removes the Board from
the time-consuming job of scrutinizing the accuracy of the literature and speeches in
the campaign).

I do not mean to naively depict the Reagan Board as engaged in no more than the
neutral deregulation of labor law, rather than substantively shifting labor law toward
the employer side. See e.g., International Ass'n. of Machinists & Aerospace Workers,
Local Lodge 1414 (Neufeld Porsche-Audi, Inc.), 270 N.L.R.B. 1330 (1984) (tightening
the legal controls on union discipline of strike breakers); Gulton Electro-Voice, Inc.,
266 N.L.R.B. 406 (1983) (expanding the legal regulation of superseniority clauses freely
negotiated by unions and employers). My point, simply, is that whatever the actual
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their decisions have nothing to do with the plight of union
organizing under the Act. The steep rise in employer resistance
and the steady decline in union success before the Board had
been going on for twenty-five years before President Reagan
was even elected. These trends were especially pronounced
during the Carter Administration, notwithstanding the numerous
victories awarded by the "Carter Board" to unions and their
attorneys. The lesson from this history is that the flaws in our
national labor law are buried deep within the structure of the
statute, and they will continue to take their toll regardless of
the current political complexion of the Board.

B. The Act

The problem with the Act does not lie in the substantive rules
that define the scope of permissible behavior in the campaign
and at the bargaining table. Even after some discreet pruning
by the Reagan Board, there is no shortage of such legal doc-
trines, nor of work to be performed by labor lawyers. Indeed,
the major contemporary problem is the threat and reality of
discriminatory discharge of union adherents, something which
the statute clearly prohibits on its face. The problem is that this
standard of behavior which Congress wrote into the Wagner Act
a half century ago, and which the Supreme Court ratified in
Jones and Laughlin20 two years later, seems no closer to real-
ization now than it was then. To understand why, we must focus
on the NLRA's remedial scheme.

Any remedial regime consists of two components: the ultimate
sanctions for violating the law and the procedural mechanisms
for administering them. The precise source of the weakness of
our labor law is the conjunction of certain characteristic weak-
nesses in both components.

To the outside observer, the legal consequences of violating
the Act might seem quite mild. An employer which deliberately

motivation of the Reagan Board, at least one thread running through its rulings should
not only be applauded but expanded. The Board needs to sharply curtail its use of the
cumbersome, badly-clogged NLRB administrative machinery, rather than employing it
to resolve every plausible grievance which employees may have in the work place. Only
in this way can the Board give the necessary priority to the central focus of section 8(a)
of the Act, the ban on discriminatory discharge of union supporters at the representation
and first contract stage.

20 NLRB v. Jones & Laughlin Steel Corp., 301 U.S. 1 (1937).
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fires a number of key union members during a representation
campaign faces no criminal consequences, not even monetary
fines. Victimized employees have only a right to civil compen-
sation. Even then, discharged employees have no right to sue
for general damages for resulting economic loss or emotional
trauma; they can only collect the net backpay they have lost,
subject to a duty to mitigate these losses by finding other work
in the interim. Such backpay awards under the Act now average
about $2000 apiece, hardly a meaningful deterrent to an em-
ployer determined to keep a union out of its plant by fair means
or foul.

This feature is no accident. From the outset, our national
labor policy has deliberately followed its own remedial tack.
The emphasis is on repairing the harm to the victim rather than
imposing punitive sanctions upon the violator. More impor-
tantly, the harm is repaired in kind rather than in cash. Thus, if
a key union supporter is fired, the primary relief offered by the
Board is reinstatement of the employee in his former job, rather
than a large lump sum award for the permanent loss of that job.
If the union loses the election as well, the typical remedy from
the Board is installation of the union as bargaining agent for the
employees in the plant, rather than a monetary award designed
to make whole the bargaining unit for the loss of the opportunity
to have collective bargaining.

In principle, this line of attack seems well-suited to secure
the purposes of the Act. The Board reproduces the situation
which the law was supposed to guarantee, rather than just cal-
culating and awarding a financial substitute. More importantly,
perhaps, an employer that violates the law finds that its illegal
tactics have backfired. The employer must take the union sup-
porters back in the plant with their union installed as bargaining
agent. Even worse from the employer's perspective, the rest of
the employees have been taught the lesson that collective
worker action backed up by national labor law really can trump
the exercise of management's hitherto absolute power. The fur-
ther assumption of the law, of course, is that when other em-
ployers see this course of events, this will serve as ample in-
centive to conform to the Act.

Unfortunately, at this stage the other characteristic weakness
of NLRA remedies manifests itself. The Act establishes an elab-
orate four-step administrative process. First, a formal complaint
from a regional office of the NLRB is brought, followed by a
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trial-type hearing before an administrative law judge. Then a
decision and order are issued by the Board itself. Finally, the
Board order must be legally enforced by a circuit court of ap-
peals. The problem is that whatever value this painstaking pro-
cedure may add to the legal quality of the verdict, it more than
subtracts from the efficacy of the ultimate order. Any employer
prepared to invest the legal fees necessary to secure all the
administrative and judicial process due to it can postpone the
legal day of reckoning for one thousand days or more. This
delay would be bad enough for someone awaiting a cash award
for the loss of his job. The real problem is that it renders the
"in kind" remedies of reinstatement and bargaining order largely
illusory.

2'

I realize, of course, that only a tiny handful of the tens of
thousands of charges against employers traverse this entire pro-
cedural journey. Indeed, the vast majority of even the merito-
rious charges are settled well before then, usually just before or
just after the issuance of a formal complaint by the NLRB
regional office. This response to the concern about delay, how-
ever, is insufficient for at least two reasons. First, any settlement
prior to the completion of the full legal process depends upon
the voluntary acceptance by the employer. I am sure that con-
sent to a decent settlement is often forthcoming from firms that
generally respect the Act but who still find themselves respond-
ing to an unfair labor practice charge, perhaps due to the actions
of an overly zealous manager at a particular location. But any
firm that consciously chooses to violate national labor law in
order to undermine a union organizing drive will likely concede
only the type of relief that will not frustrate that strategy: for

21 In Promises To Keep, supra note 3, I review research about reinstatement by Aspin
and by Stevens & Chaney which found that only 40% of employees who win the right
of reinstatement actually do go back to their old jobs; of those who do, four out of five
are gone by the end of the year, most blaming vindictive treatment by their employer.
Id. at 1791-93 & nn.80-86. I refer as well to research about Gissel bargaining orders
by O'Shea which indicates that only one in three reported Gissel orders is translated
into a first contract, and of these, only one in six was likely to be renewed. Id. at 1795
n.94. In Striking a New Balance, supra note 3, I review additional research by Ross,
McDonald & Wolkinson which found much the same lack of union success following
judicial bargaining orders in the late Fifties and early Sixties. Id. at 361, 410-12. These
studies did find better results if the bargaining orders were secured early and voluntarily;
a first contract was won two-thirds of the time if the order was the product of a pre-
hearing settlement and half the time if the order followed a Board decision without the
need for judicial enforcement. Id. at 361 n.31. However this research covered a period
when overall first contract achievement rates were considerably higher than they are
now. McDonald reports that a bargaining order from the Board will now produce a first
contract less than one-third of the time. Id.
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